(a)

(c)

(e)

y

S}fllgu;:;sftomary law _approach to diplomatic protectiq
d irom the basis for the work of the Commiss;j "

on this topic: i

T . . .

1:‘1;: rtolplc_: will de_al mth.secondary rules of internatio

e %atmg to diplomatic protection, primary rules slr?al
y be considered when their clarification is essentia;jl

to providing guidance for
. a cl ;
specific secondary rule; ear formulation of 4

’g?et exercise of diplomatic protection is the right of th

i fl e. In the exercise of this right, the State should take
nho account thq pghts and interests of its national f :
whom it is exercising diplomatic protection; 4

The work on diplomatic protection should take i

account the development of international lawm'to
Increasing recognition and protection of the rights lf}
}nd%wduals and in providing them with more direct anod
1pd1rect access to international forums to enforce their
rights. The Working Group was of the view that the
actual and specific effect of such developments, in the
gontext of this topic, should be examined in the, light of
istsal‘lczspreixrcngveznd ms}c;far as they relate to specific
e et suc as the nationality link

The dlsf:retionary right of the State to exercis€
dlplorr}a'c_lc protection does not prevent it from
cpmmlttmg itself to its nationals to exercise such 2
right. In this context, the Working Group noted that
some domestic laws have recognized the right of their
nationals to diplomatic protection by their Governments;

The Working Group believed that it would be useful t0
request Governments to provide the Commission with
the most significant national legislation, decisions PY
dgmestlc courts and State practice relevant t0
diplomatic protection:
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ed the decisions by the
th session to complete the
he end of the present

The Working Group recall
Commission at its forty -nin
first reading of the topic by t

quinquenniurn.

As regards the second report of the Special Rapporteur,
suggested that it should

Bennouna, the Working Group ) :
centrate on the issues raised In chapter one "Basis for
atic Protection’ of the outline proposed by the l_ast year
rking Group. It may be recalled that that out.lme hgd
comprehensive analysis of the basis of diplomatic

f (a) natural persons; (b) legal person, (c) other

(d) the transferability of claims. The issues

and
are set out below for ready

',ﬁed by the Commission

Natural-persons.

Nationals, continuous nationality

Multiple nationals; dominant nationality, genuine link,
effective nationality, bona fide nationality;

(a) As against third States

(b) As against one of the States of nationality

Aliens in the service of the State

Stateless persons

Non-nationals forming a minority in a group of national

claimants

Non-nationals with long residence in the State

espousing diplomatic protection

Non-nationals in the framework of international
organizations of integration.
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Legal persons
Categories of legal persons

(a) Corporations, an

d other associations in vy
forms in different legal syste

ary ng
ms

(b) Partnerships

2. Insurers

3. Right of €spousal in multiple nationality and ip Specig]
Cases (factors; nationality of legal persons theories on
control or nationality of share holders)
Other cases (ships, aircraft's, Spacecraft's, etc.)

D. Transferability of claims

Group in respect of the issues which should be covered by the
T€port of the Specia] Rapporteur for the next session of the
Commission Viz. that the Special Rapporteur, shouid
concentrate on the Issues raised in Chapter One entitled
"Basis for Diplomatic Protection” of the outline proposed by the
Working Group established at the forty-ninth session of the
Commission . The Commission has invited comments and

the conclusions drawn by the
has requested Governments to

the most significant national
legislation, decisions by domestic courts and State practice
relevant to diplomatic protection.

V. Unilateral Acts of States

The Commission has considered the subject "Unilateral
Acts of Stateg” appropriate for immedj Al
a well delimited topic and has been the subject of sever
doctrinal works but has not yet been studied by ,:}
International body. Although it has been touched by sever

: ; it 1S
ate consideration as it
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udgm

i States
ainties. Another reason is that :

questions 21 1dt ligccciizle to unilateral acts an;i t:lelrriflrca;;ic;
have abund'artl:i with a view to drawing general elg; ! }gatiegand
gan be stu {ed been felt that although the law o_ffr e
- - hT’ able to unilateral acts of States di frl _many
puc la\:/ aIt)}?elCexisting law of treaties offerts a‘)v};liﬁ)1 uthpé ne o
. d a scheme by reference to
departure an

hed.
ing to unilateral acts of States could be approac
relatin

i i h 13 of Resolution 51/1_60 the
s ;pbi;agzg ?r?\r/?tgialt)he Comrr‘liss.ion to exa(rzx(l)mee ;:;12
Ger.ler"al Alsste ral Acts of States"”, and to indicate the s ?S and
e f the topic in the light of the commen and
b Cont'ent < de during the debate in the Sixth Commerlts
Obsewatlor}s e d any written comments that C_}overn;n ots
» the'srlfpt?)rtsji)lmit The Planning Groudp destabl(ljsﬁegeSi};able
. I ' 1 ion had deeme
e llts fﬁ}é ncllrf:gllilzzssé?ltljnes be prepared by a
%atkjigwgrrgug :rll1 the topic of Unilateral Acts of States.
or

: i iven to

At its forty ninth session recalling t_he_ mar;(if;ﬁligsl;/led °

Mo s o o oo o e Wogis

i 15 and on the re : _ . .

‘g}vfgllf-;)ntghg Eooli'x}ljmission at its forty ninth Sessmnfifpct);lr:ate(iopic

V. Rodriguez Cedeno, Special Rapportéerur,eral rseomably oy

“Unilateral Acts of States". Thereafter, the ; 7er111 ol Assemby D

its resolution 52/156 of 15 December 199° g soc the
decision of the International Law Corrums"smn

agenda the topic "Unilateral Acts of States".

o i d the

QR s ok e ComMoR MIered e
First Report of the Special Rapporteur, Mr. Rodrigu
5 The Working Group comprised of Mr. E. Candlp;ls(-cil/[arlr?aglerrari
Baena Soares; Mr. J. Dugard: Mr. C. Economi € fn Pie M1
Bravo; Mr. N. Elaraby: Mr. G.Hafner; Mré Ql:lzveda and Mr. Z.
Lukashuk: Mr. V. Rodriguez Cedeno; Mr. B. Sepu
Galiciki (ex-officio member).
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on the Unilateral Acts of States. The main purpose of the
Report was to decide on a systematic study of unilateral acts of
States. The Preliminary Report consisted of an Introductigp
and Two chapter.16 The introduction drew a distinctiop
between non-legal unilateral acts - or political acts, unilaterg]
legal acts of international organizations and the conduct
attitudes and acts of States which though carried Ou£

voluntarily were not performed with the intention of producing
specific legal acts.

In his report the Special Rapporteur had pointed out
that both the Permanent Court of International Justice and the

International Court of Justice have considered unilatera]
declarations of States on a number of occasions and concluded
that they were binding regardless of whether they fell in the
treaty sphere (Eastern Greenland Case). In two cases the
International Court of Justice has held that there had been
legal unilateral declarations (Nuclear Tests Cases) while in
other that there had been political declarations (Frontier
Dispute case and Military and Paramilitary Activities case).

The first Chapter of the report was addressed to the
existence of unilateral acts of States. It considered the
fundamental question of sources of international law and
international obligations, distinguishing between formal legal
acts and legal rules that created such acts. It focused on
unilateral declarations, as legal acts, whereby legal rules and
in particular legal obligations were created for the declarant
State. In the opinion of the Special Rapporteur a unilateral
declaration was a formal legal act whereby legal rules could be
created and accordingly it could be the subject of special rules
governing its operation. The Special Rapporteur aimed'at
defining strictly unilateral, acts with a view to preparing
precise reports on rules pertaining to the preparation, validity,

effects, nullity, interpretation, rvocation and modification of
such acts.

16 See UN Doc. A CN.4/486.
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ognizing that a definition 18 fundamental fé)reé?ai
Reclgc of the Commission the Report of the E() e
E E sought to submit its component parts. A slrcllcbz
Orteurdeclaration, the Special Rapporteur said, cou g
unﬂateral as a Clear and unambiguous autprlxorrtl) »
regar.ﬁges(iation of will, expressed expllicitily ri?a(iiopnust;};; yeln g 2
1 ] 1 a le
St d'th e t?:ﬁliitogﬁigcarlfii?lrslgfor itsgelf, in relation to one or
| mternahich had not participated in its elaboration,
- r‘:(,aed for that state or those states to accept it or
?,iﬂ;?;ts:;gent conduct signify such acceptance.
or

The Second Chapter of the'lﬁ:StalRe;i;t :ff élft1a<3tesspe’cI:‘xrz;\(I3
i unilater :
ke \;leat:r(rilp%gy:;rlt(jlzifferentiate sugh acts from non(;1
R s or dependent acts whose operation was go;/erned
autoqorljlou{ules In treaty law every treaty has to be per ormed
py eXlStl?g'th and likewise given the need for mut}lal trust axll)
o - 4 al legal certainty a unilateral declaration had tzl te
mtema}ctlgr;nd good faith had to be regarded as fundam;:nt. .no
iflsépi(i:neding nature of unilateral acts of states. Emp aj;mthi
that the rule of pacta, suntf iert;c:ir;cslath“éagp‘;ké?alb;salgporteur
indi of the law of tre eci

:?gc}gl:s%ega‘:;;f a special rule, such as prgmzsszo est servanda
could be used for the specific case of promise.

At its fiftieth session the Commission re?}?ge\rilveodrkti?lz
Working Group on Unilateral Acts of Stles ' 5 0 o ch
Group in its Report to the Commission .endorse . \I):\)Jith e
adopted by the Special Rapporteur whlch concurre Hheuiie?
outline adopted by the Commission at 1ts 49th ses it
which restricted the topic to unilatgral acts of States I’IS"}S;us =
the purpose of producing internatlgnal legal effects. b 1’1rely
Scope of the topic would exclude (i) acts of Stat(?sho eli)inked
non-legal nature; (ii) unilateral acts of States whic a{) g o
a specific legal regime; and (iii) acts of o'thef subj
Iternational law, such as international organizations.

. It maybe recalled in this regard that th(}el_ ipi/c;?flz
RappOrteur had in his report suggested that acts W ic
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ViZ. 1 on

(iii) t(h)e no;h.Z Scf.’peb‘.’f, the draft articles; (ii) the use of terms:

linked to a prIe)f)eva-a -lhty, of the draft articles to acts of States
Xisting international agreement; (iv) the non-
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app!

jcability of the draft articles to draft articles to acts of
SubjeCtS of international law other than States etc.
The Special Rapporteur, the Working Group
commended, could formulate a draft article stating that the
reaﬂ articles would apply to the unilateral acts of states. This
dgcommendation of the Working Group is based on the fact
ihat the Special Rapporteur's report did not the deal with the

anilateral acts of international organizations.

A second draft article, it was proposed, could specify the
«Use of Terms" stating that a unilateral act (declaration) is an
autonomous unequivocal and notorious expression of the will
of a State, issued for the purpose of producing international
legal effects. A third provision, it was proposed could stipulate
that the fact that the draft articles did not apply to a unilateral
acts of states which are linked to a pre-existing -existing
international agreement, e.g. the Law of Treaties, by the Law of
the Sea, by the law of international arbitral or judicial
procedure or by other specific legal regimes, was without
prejudice to the application to them or any of the rules set
forth in the draft articles to which they would be subject
under international law, independently of the draft articles.

The Working Group was also agreed that the elaboration
of the aspects related to the element of the above definition
consisting in the "purpose of producing legal effects” was well
within the topic but pertained also to some other section of the
draft articles, such as the effects of unilateral acts. This it was
felt would cover the study of possible effects of the act, such
as the creation of international obligations for the State
ISSuing the act (promise), the renunciation of its rights, and
(t)l'fle decla_ration of oppgsability to the claims of another State or
alsa Particular legal '31tuation (regognition or protest). It could
in (()’rCCIOVCr the question whether it would be necessary or not,
B er for the act to produce legal effects, for the addresses to
L Pt it to subsequently behave in such a way as to signify

Uch acceptance.
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The Special Rapporteur had indicated in his Report thg;
estoppel, a rule of evidence, had now found a place in the
doctrine and jurisprudence of international law. While it hag
been considered on a number of occasions by internationg)
judicial bodies it had rarely been used as the basis for any
ruling. The judgments in the Eastern Greenland Case; the
North Sea Continental Shelf cases; the Preah Vihear Temple
case; Nottebohm case; Barcelona Traction case: and the Arbitrq]
Award of the King of Spain were cited in this regard.

The Working Group has recommended that the Specig]
Rapporteur examine at the appropriate time the question of
estoppel and the question of silence with a view to determining
the rules, if any, that could be formulated in that respect in
the context of the unilateral acts of States. The
recommendation has been made in light of the views of the
members of the Commission expressed in the plenary.

As to the future work on the topic the Working Group
recommended that the Commission request the Special
Rapporteur Mr. Rodriguez Cedeno to submit draft articles on
the definition of unilateral acts and the scope of the drat
articles on the basis of its (the Working group's) Report. It
further recommended that the Special Rapporteur "proceed
further with the examination of the topic, focusing on aspects
concerning the elaboration and conditions of validity of the
unilateral acts {declarations) of States".

To sum up, while there was general endorsement for
limiting the topic to unilateral acts of States issued for the
purpose of producing international legal effects and for
elaborating possible draft articles with commentaries on the
matter. The Commission requested the Special Rapporteur, Mr.
Rodriguez Cedeno, when preparing his second report, O
submit draft articles on the definition of unilateral acts and th¢
scope of the draft articles and to proceed further with thz
examination of the topic, focusing on aspects concerning thf
elaboration and conditions of validity of the unilateral acts ©

States.
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has invited views and comm(_ants on

e topic should be llmltgd to
.meiio;fsle assgiggos?:fi t:}}fl the SI}))ecial Rap};lorulegrtjn E;Z;(;:‘rc
) £ , of the topic shou e b
epor™ orl WZteiE)rrllesr t;Eled S(;(;lr())?lld encomr;)ass other unilateral
pan 459 arof the will of the State. Comments have a_lsc_) been
. hether the scope of the topic should be limited to
- £ ts of States directed at or addre_ssed to other
: -aterilr \?v(;lether it should also extend to unilateral acts of
ates,

_tes issued to other subjects of international law.
afeé

The Commission

The gecretariat of the Asian African Legal Consulftattl;flee
ittee will continue to monitor the work o

ational Law Commission on this subject.
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