
all d the decisions by the
The Working <?roup rec. ~h session to complete the

(g) commission at 1tSforty ~nm he end of the present
first reading of the tOP1Cby t
quinquennium.

d ort of the Special Rapporteur,
As regards th~ s~on ~~~up suggested that it s~ould

"'r Bennouna, the .or ng . d in chapter one "BaS1Sfor
lV' • t on the rssues raise 1
concentr~ e t ti nil of the outline proposed by the ~st year
Diplo~abc Pro ec:~ ma be recalled that that out~me h~d
working Group. h Y. analysis of the basis of diplomatic

. d a compre ensrve () thereoVlsa~e a natural persons; (b) legal person; c. 0

ProtectlOn of ( ) f bility of claims. The Issuesd (d) the trans era I I dcases; an .' are set out below for rea Y
t'fied by the CommlSSlOn

ideo 11
reference.

(a) The customary law approach to diplomatic protection
should from the basis for the work of the Commission
on this topic:

(b) The topi~ will d~al with. secondary' rule~ of international
law relatmg t? diplomatic protection, pnmary rules shall
only be .c~ns1der~d when their clarification is essential
to providing guidance for a clear formulation of
specific secondary rule; a

(c) The exercise of diplomatic protection is the right of the
State. In the exercise of this right, the State should take
into account the rights and interests of its national for
whom it is exercising diplomatic protection;

(d) The work on diplomatic protection should take into
account the development of international law in
increasing recognition and protection of the rights of
individuals and in providing them with more direct and
indirect access to international forums to enforce their
rights. The Working Group was of the view that the
actual and specific effect of such developments, in the
context of this topic, should be examined in the light of
State practice and insofar as they relate to specific
issues involved such as the nationality link
requirement:

A. Natural-persons.

Nationals, continuous nationality1.
ti ality genuine link,Multiple nationals; dominant na .1On .1 .'

2. effective nationill:ity, bona fide natlOnahty,

(e) The discretionary right of the State to exercise
diplomatic protection does not prevent it from
committing itself to its nationals to exercise such a
right. In this context, the Working Group noted th~t
some domestic laws have recognized the right of their
nationals to diplomatic protection by their Governments;

The Working Group believed that it would b.e ,:seful.~
request Governments to provide the Comm1s~l~n wib
the most significant national legislation, declslOns /
domestic courts and State practice relevant 0

diplomatic protection:

3.
4.

(f)
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(a)As against third States

(b)As against one of the States of nationality

Aliens in the service of the State

5.
Stateless persons

. inorit . a group of nationalNon-nationals forming ammon Y m
claimants

6. Non-nationals with long residence
espousing diplomatic protection

the StateIn

7. k of internationalNon-nationals in the framewor
organizations of integration.

200



Right of espousal in multi Ie nati .
cases (factors; nationality p f I ationality and in special
control or nationality f h 0 egal persons, theories

o s are holders). on
Other cases (ship . ,s, eurcraft s, spacecraft's t ), e c.
Transferability of claims

Whilst endorsing th~
Group in respect of the issue reco:nmendation of the Workin
report of the Special R s which should be covered by th;
C '. apporteur for th .ommIssIOn viz. that the . e next seSSIOnof the
concen trate on the . .SpecIal Rapporteur should
"B . ISSues reused' Ch '

aSI~for Diplomatic Protection" of m apter One entitled
,Working Group establ" h d the outline proposed by the
Commission. The COIS ~ ~t the forty-ninth session of the
observations by Go mmIsSIOn has invited comments and
W ki vernmen ts on th I'or ng Group the C '. e cone USIOnsdrawn by the. ommIssIOnhas r d
pr~vIde. the Commission with equest~ ?overnments to
legIslatIOn, decisions by d t?e most sIgmficant national
rel . omestIc courts d S .evant to dIplomatic protection. an tate practice

Unilateral Acts of States

The Commission has co .d
Acts of States" appropriat [; ?SI er~d the subject "Unilateral
a well delimited topic edo~ImmedIate consideration as it is
doctrinal works but ~ as been the subject of several
international body. Altho~sh ~ot yet been studied by an

g It has been touched by several

D.

v.

B. Legal persons

1. Categories of legal persons

{a) COrporations, and
forms m different legal systems other associations in varying

(b)Partnerships

'udgments of the International Court of Justice, especially the
~tlclear Test Cases, the celebrated dicta leave room for
uestions and uncertainties. Another reason is that States

~ave abundant recourse to unilateral acts and their practice
an be studied with a view to drawing general legal principles.

~inallY, it had been felt that although the law of treaties' and
the law applicable to unilateral acts of States differ in many
respects, the existing law of treaties offers a helpful point of
departure and a scheme by reference to which the rules
relating to unilateral acts of States could be approached.

By its operative paragraph 13 of Resolution 51/160 the
General Assembly had invited the Commission to examine the
topic "Unilateral Acts of States", and to indicate the scope and
the content of the topic in the light of the comments and
observations made during the debate in the Sixth Committee
on the report and any written comments that Governments
may wish to submit. The Planning Group established by the
Commission at its forty ninth session had deemed it desirable
that a work plan and detailed outlines be prepared by a
Working Group on the topic of Unilateral Acts of States.

2. Insurers

3.

C.

At its forty ninth session recalling the mandate given to
it by the General Assembly the Commission established a
Working Groupts and on the recommendation of the Working
Group the Commission at its forty ninth Session appointed Mr.y.. Rodriguez Cedeno, Special Rapporteur, for the topic
.Unilateral Acts of States". Thereafter, the General Assembly by
Its resolution 52/156 of 15 December 1997 had endorsed the
decision of the International Law Commission to include in its
agenda the topic "Unilateral Acts of States".

F' At it fiftieth Session the Commission considered the
trst Report of the Special Rapporteur, Mr. Rodriguez Cedeno,.- ----------------

IS ~he Working Group comprised of Mr. E. Candioti (Chairman); Mr.
Baena Soares; Mr. J. Dugard: Mr. C. Economides; Mr. L. Ferrari
Lravo; Mr. N. Elaraby: Mr. G.Hafner; Mr. Qizhi He : Mr. I
Gu~a~~uk; Mr. V. Rodriguez Cedeno; Mr. B. Sepulveda and Mr. Z.

ahciki (ex-officio member).
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on the Unilateral Acts of SReport was to decide on tates ".The main purpose of th
States. The Prelimin a;ystematlc ~tudy of unilateral acts e
and Two chapter. 16~he e~ort cons~sted of an Introductio

Of

between non-legal unilateralmtroductlOn .~rew a distinction
legal acts of international acts -. or .polItical acts, unilater~
attitudes and acts of organlz<:,-tionsand the conduc
voluntarily were not perfo!:~s .which. though carried o~;
specific legal acts. WIth the intention of producing

In his report the S ecial
that both the Permanent C~u t f ~apport~ur had pointed OUt
International Court of .Justti 0 nternational Justice and the
d I . us ce have con .d d .
ec araticns of States on a number f .Sl ere umlateral

that they were binding regardless 0f oc~as~ons and concluded
treaty sphere (Eastern G I d 0 w et er they fell in the
International Court of Ju:~~; ~:s Case). In two cases the
legal unilateral declarations (N I hel~ that there had been
other that there had b u~ ~ar ests Cases) while in

D
. een political declar ti (
ispute case and Milita d P . . a ions Frontier. ry an aramilitaru Activities case).

The first Chapter of theexistence of unilateral t ;eport was addressed to the
fundamental question tC s 0 Stat~s. It considered the
international obligation: d~~:ce~ o~ international law and
acts and legal I thr guishing between formal legal

. ru es at created such t I
umlateral declarations I al ac s. t focused on
in particular legal obI? a~. eg acts, whereby legal rules and
State In the .. 19a ions were created for the declarant

. opmion of the S .al Rdeclaration was a fo al 1 al peci apporteur a unilateral
created and accordi~ 'teg act whereby ~egalrules could be
governing its oper t~y 1 ~~uld be t~e subject of special rules
defining strictly ua'llOtn.al e Specl.al Rapporteur aimed atm a er acts WIth' .
precise reports on rule '.. a VIew to prepanng
effects, nullity int s fe~tammg to ~he preparation, validity,
such t ,erpre ation , rvocation and modification of

ac s.

16 See UN Doc. A CN.4/486.
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Recogmzmg that a definition is fundamental for the
ttl

re
work of the Commission the Report of the Special

f\l porteur sought to submit its component parts. A strictly
il"Jateral declaration. the Special Rapporteur said. could be
u ar

ded
as a clear and unambiguous autonomous

te~ifestation of ~ll, expresse.d explicitly and. publ~cly by a
;"t

e
• with the object of creatIng a legal relatlonslup and of

eating internatlOnal obhgatlOns for Itself, m relatlOn to one or
:or

e
states which had not participated in its elaboration,

without any need for that state or those states to accept it or
for subsequent conduct signify such acceptance.

The Second Chapter of the first Report of the Special
RaPporteur related to strictly unilateral acts of States. The
latter term was employed to differentiate such acts from non-
autonomous or dependent acts whose operation was governed
by existing rules. In treaty law every treaty has to be performed
in good faith and likewise given the need for mutual trust and
international legal certainty a unilateral declaration had to be
respected and good faith had to be regarded as fundamental to
the binding nature of unilateral acts of states. Emphasizing
that the rule of pacta. sunt servanda was the basis of the
binding nature of the law of treaties the Special Rapporteur
suggested that a special rule, such as promissio est servanda
could be used for the specific case of promise.

At its fiftieth session the Commission reconvened the
Working Group on Unilateral Acts of States. The Working
Group in its Report to the Commission endorsed the approach
adopted by the Special Rapporteur which concurred with the
Out?ne adopted by the Commission at its 49th session and:Uch restricted the topic to unilateral acts of States issued for

e purpose of producing international legal effects. Thus, the
scope of the topic would exclude (i) acts of States of a purely
non-legal nature; (ii)unilateral acts of States which are linked
in specific legal regime; and (iii) acts of other subjects of

temationallaw, such as international organizations.

Ra It maybe. rec~led in this regard that the Special
pporteur had m hIS report suggested that acts which were
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regarded as strictly pOlitical, which produced purely and SOlely
political effects could be excluded from the scope of the
proposed study. The proposal was advanced in light of the fact
that the Intention of the State was essential in determining the
nature of the unilateral act and it would be for the COUrtto
interpret whether a State had in performing on a political act
had intended to enter into Legal obligations. This, it was
pointed out, Was apparent from the Nuclear Tests Cases and
the decisions taken by the International Court of Justice when
it had inferred that political declarations made outside the
context of negotiations could contain legal elements binding ona state.

The Working Group was, however, divided as to Whether
the scope of the topic ought to extend to unilateral acts of
States issued in respect of subjects of international law other
than States or erga omnes, and whether the effects of
unilateral acts of states issued in respect of states Could be
extended to other subjects of international law. It was felt that
work could for the present proceed without making a final
decision on the matter and subject to further examination by
the Special Rapporteur and the Commission and further
clarification in the COurseof fUrther consideration.

Apropos, the final form of the work of the Commission
the Working Group generally felt that the elaboration of draft
articles with commentaries on the matter would be the most
appropriate way to proceed. The preparation of draft arti~les
with commentaries it was felt would ensure concision, clarity,
compactness and systematizatic>n of a codification' exercise
without prejudging the final legal status which ~igh~ be
reserved for such draft articles viz. a convention, guidelines,restatement etc.

The Working Group felt that the Special Rapporteur .may
already be in a position to formUlate a number of draft artlc1e~
viz. (i) on the scope of the draft articles; (ii) the use of ter,:s~
(iii) the non'applicability of the draft articies to acts of Sta e.
linked to a pre-existing international agreement; (iv) the non
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. 1 to draft articles to acts off the draft artic es
licability 0 . allaw other than States etc.ilPP. ts of internation

subJec the Working Group
The Special Rapporteudraft article stating that t~e

nded could formulate a '1 t ral acts of states. ThIS
recom:'~cles ';'ould apply tos:~~~;is based on the fact
draft ndation of the Wor g did not the deal With theeco

mme
ial Ra porteur's report 1

~at the Speci f 'nfernational organizations.'1 teral acts 0 1 .

urn a . d could specify theaf ti le it was propose , ) .A second dr ,t ar IC, '1 teral act (declaration IS ~f Terms" stating that a urn a, s expression of the Will"Use 0 . al and notonou ti al
mous unequrvoc f roducing interna ion

aU~';,~ate, issued for the purpo~a~ ~oposed could stipulate
~ al effects. A third provlSlon:;t dilnot apply to a unilateral
;'~t the fact that the draft ~~:~ to a pre- existing -existing
acts of states which are e Law of Treaties, by the. La~ ,of
. ational agreement, e.g',th . al arbitral or JUdICIalintern h I of internation ith ut
the eSdeUa;eb:r ~ye ot~:r specific legal reangimye~f;;::s ru7es ~et
proc . t' 10 them or . I
prejudice to the apphc~ ion t which they would be subjec
forth in the .draft art1,~le~ ~ndentlY of the draft articles.under international law, m ep ,

d that the elaboration'G was also agree .t'The Working roup t f the above defim ion
of the aspects related to the elem

d
e~ 0 legal effects" was well

' he " pose of pro ucmg . f theconsisting in t e pur , al t orne other section 0
within the topic but pertained so f0 nil teral acts This it was
draft articles, such as the effects 0 ,~~I e~fects of the act, such
felt would cover the s,tudy of 'p0

:
1 obligations for the State

as the creation of internation iation of its rights, and
" (promise] the renunCI tlSSumg the act prorm , I' of another Sta e or
the declaration of opposability t(0 the ~t::sor protest). It could
of a particular legal situation re~ogm ld be necessary or not,
also cover the question whether ~ w~u ts for the addresses to
in order for the act to produce leg . e ec h a way as to signify
accept it to subsequently behave m sue
SUchacceptance.
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The Special Rapporteur had indicated in his Report that
estoppel, a rule of evidence, had now found a place in th
doctrine ~d jurisprudence of international law, While it ha~
?ee~ ,cons1d,ere~ on a number of occasions by international
judicial bodies it had rarely been used as the basis for an
ruling, The judgments in the Eastern Greenland Case' thY
North Sea Continental Shelf cases; the Preah Vihear T~rnpI:
case; Nottebohn: case; Barcelona Traction case: and the Arbitral
Award of the Kmg of Spain were cited in this regard,

The Working Group has recommended that the Special
Rapporteur examine at the appropriate time the question of
estoppel ~d the question of silence with a view to determining
the rules, if any, that could be formulated in that respect in
the context of the unilateral acts of States, The
recommendation has been made in light of the views of the
members of the Commission expressed in the plenary,

As to the future work on the topic the Working Group
recommended that the Commission request the Special
Rapporteur Mr. Rodriguez Cedeno to submit draft articles on
the definition of unilateral acts and the scope of the drat
articles on the basis of its (the Working group's) Report, It
further recommended that the Special Rapporteur "proceed
further with the examination of the topic, focusing on aspects
concerning the elaboration and conditions of validity of the
unilateral aC.ts(declarations) of States",

To sum up, while there was general endorsement for
limiting the topic to unilateral acts of States issued for the
purpose of producing international legal effects and for
elaborating possible draft articles with commentaries on the
matter. The Commission requested the Special Rapporteur, Mr.
Rodriguez Cedeno, when preparing his second report, to
submit draft articles on the definition of unilateral acts and the
scope of the draft articles and to proceed further with the
examination of the topic, focusing on aspects concerning tb~
elaboration and conditions of validity of the unilateral acts 0

States,
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" irrvit d iews and comments onThe Comm1SSIOnhas 1nV1e VIe , ' d
f the topic should be limite to

h the scope 0 ' hi fi t\fIbet er, osed by the Special Rapporteur m IS rrs
declaratlon~h~~::ro~he scope of the topic should be b,roader
report, or, d should encompass other umlateral

d claraoons an al bWan ~ s of the will of the State, Comments have ,s~ een
e,q>resSlOnwhether the scope of the topic should be limited to
iJlvitedon f States directed at or addressed to other
unilateral achtsth

O it should also extend to unilateral acts of
or weer I "

States" d to other subjects ofmternaoonallaw,
States ISSue

iat f the Asian African Legal ConsultativeThe Secretarla 0 f h
, will continue to monitor the work 0 t e

CoIIlIIlIttee ' bi tti al Law Commission on this su jec ,Interna IOn
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